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In my work I use semiotic interpretation theory to investigate the
relationship between law and market economy." I think that this is impor-
tant because interpretation theory gives us a new way of exploring and of
understanding the relationship between law and markets. It is also impor-
tant because market choice involves a process of interpretation, and the
ability to shape and frame this process influences substantive outcomes in
the allocation of social resources.”

In this context, advertising involves one prototypical example of
semiotics.” It is a sign system that produces meanings and values through
exchange.” Furthermore, the relationship between lawyers, advertising, and
the law is interconnected and multi-directional. In this essay, I explore
this relationship and argue that the “acceptance” of legal advertising is re-
lated to the emergence of the law and economics movement. I do not
claim that it is dependent upon the law and economics movement or that
the rise of law and economics was the central factor behind advertising for
lawyers. I do argue that there is an interesting connection and conver-
gence in the time horizon for both activities and that both activities have
worked to further commodify lawyers and the law.” Additionally, I suggest
that exploring this connection helps us to better understand the meanings
and values of advertising and of law.

To start with, the primary professional skill of lawyers and public policy
makers relates to language and interpretation. We read cases, legislation,
contracts, court proceedings, and a variety of other texts. We write memo-
randa, pleadings, briefs, position papers, contracts, wills, and legislation.
We make oral arguments, take depositions, conduct interviews, address
the jury, appear before boards, negotiate with one another, and make a
variety of persuasive appeals in formal and informal settings. In order to
do our work we must be able to interpret the meanings of the texts and
arguments we encounter, and we must make sure that our own writings
and arguments embody the intended meanings that we hope to express.
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To be persuasive we must understand our audience and how they will read
and hear our words, our mannerisms, our entire delivery. All of this activ-
ity involves interpretation theory and an indirect, if not direct, knowledge
of linguistics, semiotics, rhetoric, and logic.

When we think about law in a market context we, therefore, focus
our attention on the relationship between our skills of interpreting and
creating meaning, and the way in which these meanings can influence or
facilitate particular allocations and distributions of resources.® These
distribution issues are very important and yet they are seldom given
adequate attention. In law we do not simply write or tell stories, our words
have consequences that go beyond mere story telling. Legal words and
legal texts exist in a market context and they shape the distribution of
resources within society. The structure of these “texts” can also facilitate
the process of economic growth and wealth formation.”

The rise in legal advertising presents one such “text” that we should
explore if we hope to gain a better understanding of the image of law and
of lawyers in society. In this regard, I argue that law and lawyers have
become more commodified and product oriented as a result of the com-
mercial images of law and of lawyers presented in some advertising. I
suggest that the rise of legal advertising and its changing image of the
lawyer and of law correspond in time to the rise and influence of the law
and economics movement. In short, I believe that there is a meaningful
correspondence between a development in modern legal theory and the
practice of advertising by some lawyers.

An increase in the acceptability of lawyer advertising seems to roughly
coincide with the rise of the economic analysis of law. Gary Becker’s work®
and then that of Judge Richard Posner® during the 1960’s and 1970’s, both
at the University of Chicago, are common points of reference for examples
of two people involved in the early stages of the law and economics move-
ment." In this work economic analysis presented the legal world with the
proposition that law was about economics, as a descriptive matter, and
that as a normative matter this was good." This line of argument also
provided a justification for lawyer advertising and for thinking of law in
commercial terms. More importantly, the economic rationale for law also
served to advance the commodification of law and of lawyers. Lawyers
were not simply to be regarded as professional mediators of disputes but
rather as instruments and merchants of trade. Like plumbers, car sales-
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men, and other merchants, lawyers were available for hire. They were not
simply professionals providing noble services but modern day collection
agents or bounty hunters hired to bring home the cash rewards for clients
willing to pay the “finders fee.”

“Hire me and I will get you every dollar you have
coming!”

“My firm will fight for you and make them pay!”

“I will hammer them for every last penny!”

These are some of the pitch phrases used by local lawyers advertising
in Upstate New York. Similar phrases are used around the country. Some
firms use less aggressive strategies but all promise quality and affordability
as they deliver the client his or her “fair share” of the legal-economic pie.

This is not just about advertising as providing information, its about
selling the law. It’s about understanding the relationship between law and
economics, not as a jurisprudential theory but as a crass expression of a
truism that the law can make you rich. Rich people always have lawyers,
and advertising promises that same opportunity to every consumer. We
used to think law was in some respects sacred or special and therefore only
for special people. . . . law and economics showed us that law was just
another product, and like Henry Ford’s insight into mass production,
advertising makes it possible to produce law and legal rights for the
general public. . . . advertising makes law affordable even if it only “comes
in limited colors.”

Law is just part of the market landscape and just like the stock market
you need a good financial advisor in order to navigate effectively. So how
does one know who the right legal advisors are? The same way that one
knows the best beer, the best car, and the best fast food burger. . . . adver-
tising shapes the image of the lawyer and of the law to appeal to a particu-
lar market segment."” The lawyer is pitched and positioned for a particular
consumer audience in the same way as many other products.” In fact,
many of the firms that advertise employ national business and media
consulting companies.” For instance, one Syracuse law firm that I am
familiar with uses a New Orleans marketing and consulting firm to man-
age its advertising. In this way individual lawyers can receive training and
buy pre-packaged marketing strategies. As a consequence, these are not
individual attorneys battling the legal establishment, they are part of a
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nation wide business and organizational network selling services off the
rack. . . . at discount prices to consumers that would probably not “shop”
at uptown law offices.”

For many of the lawyers that live off of an advertising practice, their
work isn't David vs Goliath, or the tale of the solo practitioner that takes
on the corporate giant to do justice for the underdog. Their work is a
business, it is “law-mart,” it involves the pursuit of big profits based on
high volume and the occasional “jackpot” liability suit. These lawyers don’t
see themselves as crusaders or as the hero’s of A Civil Action,” this is
entrepreneurism in a world of K-Mart and Wall Mart consumerism.

This work is not about the lawyer helping the little guy so much as it
is about the lawyer using the little guy to turn over a large number of rou-
tine business transactions in an effort to crank out a2 handsome profit.

Some of these advertising law firms, or “T.V.” law practices, focus on
plaintiff’s work involving actions against insurance companies. Conse-
quently, most of the insurance companies respond by hiring consultants
and train their claims people to respond to specific prepackaged strategies
used by the “T.V.” lawyers."” I am told by one such lawyer that the
ultimate compliment and confirmation of local market dominance is when
the local insurance people name their defensive training program after you
... such as “M & P” or “Malloy and Papke training” in a situation where
Malloy and Papke are one of several firms competing for this end of the
business.

None of this should be surprising. The law and economics movement
told us all, and in particular it told the legal profession, that law was sim-
ply another part of the economic world of production and consumption.
Despite lofty legal rhetoric to the contrary, we were told that there was an
optimal level of justice, and that one would not want to produce too much.
There is also an optimal level of crime, rape, and racial discrimination,
and one would not want too little of these.” We were also told that law
was not about the pursuit of justice, fairness or equality. Law is about the
pursuit of profit and the maximization of wealth.”

The law and economics movement transformed our view of law. As a
quick and simple example consider the transformation of the promise in
contract law. In early common law a contract included a moral obligation
to live up to one’s word.” By the 20th century Justice Holmes repositioned
this and taught us that the law of contracts was not about morality but

200

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



about a simple choice, perform or pay damages.” More recently, Judge
Posner informed us that, in fact, there may be an obligation to encourage
people to break their contract promises.”” This is the case when a breach
would be more efficient or more valuable than performance; if the
winners would win more than the losers lose we should encourage a
breach.” Thus, the idea of a promise has been transformed and it is now
offered as nothing more than part of a cold economic calculus.

In a broader sense, law, in law and economics, becomes transformed.
Law is not about doing the right thing, it is about doing the most efficient
and the most profitable thing. Sometimes, however, doing the wrong thing
is more profitable than the alternative.

In many respects, the law and economics movement has taught us
that making law is like producing widgets. Law is just one more commod-
ity in a complex and cluttered marketplace. In this situation advertising
helps position a product and its producer in an attempt to survive the
clutter.

More recently Public Choice Theory emerged as an influential subset
of the law and economics movement and it took these arguments
further.” It showed us that legislation has no public purpose. Legislation,
it revealed, is all about special interests using the legal system to obtain
favors, rewards, powers and riches not otherwise available in the open
marketplace.” Law is for sale, as are the law-makers. In this approach legal
interpretation involves the search for the legal deal and the protection of
reasonable investment-backed expectations.

Likewise, the proliferation of simple cost and benefit analysis came
into greater play, remaking legal analysis into production functions about
maximizing the return on investment in legal rules and outcomes.” As a
result of these and other theoretical concepts, the legal system began to
see itself and portray itself as value-less, other than in economic terms.”
Traditional legal economists rejected a role for non-economic values, for
ethics, esthetics, and morality; the lawyer was not to be understood as a
human actor but as a market actor, and law was not about justice it was
about maximizing a return on investment. Law was a game, and game
theory became the key to its strategic analysis.”

The lawyer became a cynical, one-dimensional tool of the market . . .
an ironic position to be in since most lawyers know little or nothing about
how markets and business actually work.

201

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



My point in all of this is simple. Legal theory developed a commodified
approach to law and lawyering that was compatible with the desire by
some elements of the Bar to permit advertising in the legal profession.
Law was busy redefining itself as a commodity for sale and it was only
logical that some people would embrace these new interpretive signs and
become the instruments of exchange. The lawyer became an input item in
the production function of law. Not too much law, and not too little law.
Law and society were in search of an economically justifiable equilibrium.

Lawyers became defined, in part, as the intermediaries of exchange
and of wealth transfer. The big players, the corporations, the rich people,
they all had their lawyers to get them the best that the world had to offer,
and advertising became one vehicle for selling law and lawyers to the mass
market. It also became a way for upstart lawyers to develop a market, and
even if it wasn't respectable — it was profitable, and in America wealth
eventually brings respectability.

The trend toward advertising coincided with the development and
embracing of the idea of law as economics. Understanding this conver-
gent relationship provides a new frame of reference for interpreting both
developments.

In the end, perhaps, a senior partner in the firm I used to be associ-
ated with summed up the interconnectedness of law and economics quite
succinctly when he explained to me that, “the firm was a partnership held
together by the common element of greed, we don’t have to like or respect
each other we just need to make money.” To him lawyering was just one
of many cleaver ways to make a buck, and a law firm was just a useful way
for a partner to leverage his earning potential.

The law and economics movement redefined law and lawyering in
commercial terms. In commodifying the legal profession, law and lawyers
became common, they became reachable, and they therefore abandoned
or lost a substantial portion of the sacred space that once existed between
the profession and the other ordinary products of modern market life.
Restoring a sense of professionalism to law will, therefore, require an
increased awareness of the need for an ethic of social responsibility in marker
life, as well as in the life of the law.
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